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The recent amendments (Amendment Act 2015)
brought to the Arbitration and Conciliation Act
1996 (1996 Act) have brought about significant
changes to the arbitration law in India with an
objective to achieve speedy, efficient and effective
dispute redressal mechanism, ultimately achieving
the purpose for which the Act was enacted in the
first place.

One of the significant amendments that the
Arbitration and Conciliation (Amendment) Act
2015 hereinafter referred as ‘Amendment Act
2015’ has introduced is applicability of Section 9
i.e. possibility of availing interim measures from
Indian courts in a foreign seated international
commercial arbitration. After the Amendment Act
2015 came into force, a party in a foreign seated
commercial  arbitration and
governed by a foreign law can approach the Indian
courts for interim relief provided the parties have
not expressly or impliedly excluded the
applicability of Section 9 of the 1996 Act.

international

The question of applicability of the provisions of
Part I of the Act to the international commercial
arbitrations held outside India has been pondered
over by the Supreme Court of India ("Supreme
Court") and various High Courts time and again.
The Bhatia International judgment settled the
question of applicability of the provisions of Part I
of the 1996 Act to international arbitrations held
outside India, by holding that the Arbitration Act
1996 shall be applicable to all arbitrations,
including those arbitrations which are held
outside India, unless the parties expressly or
impliedly excludes the applicability of all or any of
its provision. The Bhatia international judgment

though was overruled by a constitution bench
judgment in Balco v. Kaiser, but was overruled
prospectively i.e. applicable for only those
disputes arising out of agreements which were
entered after 6th September 2012 effectively
making the Bhatia International judgment
applicable to all other arbitrations agreements
which were entered prior to 6th September 2012.

Impact of Amendment on Bhatia-Balco
Conundrum

Now, the Amendment Act 2015 by amending
Section 2(2) of the Act 1996 has to some extent
restored the principle pronounced under the
Bhatia International judgment which held that
provisions of Part I were applicable to all
arbitrations including foreign seated arbitrations
unless the parties expressly or impliedly excluded
them.

An extract of the Section 2(2) with amendment is
extracted below:

“This Part shall apply where the place of arbitration
is in India.

Provided that subject to an agreement to the
contrary, the provisions of Sections 9, 27, and clause
(a) of sub-section(1) and sub-section (3) of Section
37 shall also apply to international commercial
arbitration, even Iif the place of arbitration is
outside India, and an arbitral award made or to be
made in such place is enforceable and recognized
under the provisions of Part Il of this Amendment.”
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This means that “subject to an agreement to the
contrary” i.e. unless the parties have a contrary
agreement, the remedy of interim relief would be
available to parties even in an international
commercial arbitration with a foreign seat. The
phrasing of the provision as “subject to an
agreement to the contrary” does not indicate
whether the agreement has to be express or
implied.

In the absence of an express agreement to the
contrary, the Supreme Court of India and the
various High Courts have pronounced various
judgments on the debatable issue as to what it
means by ‘implied agreement’ to exclude the
applicability of Part I of the Act 1996 and its
corollary Section 9 i.e. ‘implied exclusion’ and
under what circumstances the jurisdiction of
Indian courts stands excluded impliedly.

Law on ‘implied exclusion’

The issue of implied exclusion of the application of
Indian arbitration law to foreign seated
arbitrations is one that has been hotly discussed
and debated among practitioners and academics
alike. In order to appreciate the impact of the
Amendment Act 2015 on the international
commercial arbitrations seated outside India
governed by foreign law, it is necessary to know
the legal position as to the law on ‘implied
exclusion’.

In plethora of cases, the courts in India have
excluded the applicability of Part I on the basis of
implied exclusion. The courts have considered a
variety of foreign factors including procedural
rules of a foreign arbitral institution, seat of
arbitration, and law governing the arbitration
agreement in order to exclude the application of
Part I of the Act 1996.

In Videocon Industries Ltd. v. Union of India, (2011)
6 SCC 161, the parties agreed that the arbitration

agreement would be governed by the laws of
England, while the seat of arbitration was at Kuala

Lumpur, and the governing law of the contract
was Indian law. The Supreme Court held that since
the parties had agreed that the arbitration
agreement shall be governed by the laws of
England, this necessarily imply that the parties
had agreed to exclude the provisions of PART I of
the Act, and the Delhi High Court would not have
jurisdiction to entertain the petition under Section
9 and Section 34 of the 1996 Act. It was held that
an Indian court did not have jurisdiction to
entertain such a challenge, as the parties had
“impliedly excluded” the provisions of PART I of
the Act from being applicable to foreign seated
arbitration, since the governing law of the
arbitration was English law.

The Gujarat High Court in Hardy Oil and Gas
Limited vs. Hindustan Oil Exploration Company
Limited and Ors., (2006) 1 GLR 658, the case
involved that the agreement had an arbitration
clause, which provided that while the main
contract was governed by and was to be construed
in accordance with the substantive laws of India,
the arbitration proceedings were to be conducted
and resolved under the Rules of the London Court
of International Arbitration(LCIA), with the place
of arbitration in London and the law governing the
arbitration was the English law. Disputes having
arisen between the parties, the matter was
referred to an arbitral tribunal. During the
pendency of the arbitration proceedings, an
application was filed by the appellant in the
District Court, Vadodara under Section 9 of the
Act. A preliminary objection was raised on the
maintainability of the petition. The District Judge
accepted the objection. The Court held that once
the parties had agreed to be governed by any law,
other than Indian law, in cases of International
commercial arbitration, then that law would
prevail and the provisions of the 1996 Act cannot
be invoked. An agreement where the parties had
agreed that the law governing the arbitration
would be English law, fell within the ‘implied
Bhatia International.

exclusion’ rule wunder
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Accordingly, it was held by the Gujarat High Court
that the Indian court did not have jurisdiction to
entertain the petition filed under Section 9 of the
Act.

In Yograj Infrastructure Ltd. vs. Ssangyong
Engineering Construction Co. Ltd, again the
Supreme Court took the view that since the
arbitral proceedings were conducted under SIAC,
and Rule 32 provided where the seat of arbitration
was Singapore, the law of arbitration under SIAC
Rules would be the International Arbitration Act,
2002 of Singapore. The Supreme Court held that
Section 2(2) of the 1996 Act indicates that PART I
would apply only in cases where the seat of
arbitration is in India. The Court took the view
that the parties had expressly agreed to be bound
by SIAC Rules, Part I of the Arbitration and
Conciliation Act, 1996 stood excluded by virtue of
Rule 32 of SIAC Rules. Hence, the Supreme Court
held that by agreement the parties had impliedly
excluded the provisions of the Arbitration and
Conciliation Act 1996.

The above same reasoning had been followed by
the Supreme Court in Reliance Industries v. Union
of India, 2014 (4) CTC 75 where it was held that
once the parties had consciously agreed that the
juridical seat of Arbitration would be London and
Arbitration agreement would be governed by the
Laws of England, it was no longer open to them to
contend that PART I would also be applicable nor
as its corollary Section 9 which is included in
PART L.

In an another judgment, in Harmony Innovation
Shipping Ltd. v. Gupta Coal India Ltd., (2015) 9 SCC
172 the Apex Court elaborately expounded the
implied exclusion theory and discussed the
various Pre-Balco judgments mentioned above
and reiterated that all contracts which deal with

any foreign element involve three potentially
relevant systems of law:-

L The law governing the substantive
contract: This is the law governing the
performance of the contract itself and
is the proper law

I1. The law governing the agreement to
arbitrate and the performance of that
agreement: This is the law governing
filing, enforcement and setting aside of
award (Reliance Industries)and the
law to determine arbitrability of the
dispute (Sumitomo Heavy Industries)?

IL. The law governing the conduct of the
arbitration: This is the curial law or
procedural law, which is the law in
which the arbitration proceedings
have to be conducted (Sumitomo
Heavy Industries).

The Court finally held that Part [ would not apply,
owing to the presence of following specific
provisions in the contract in question:-

I. London as the Seat of the arbitration.

II. Arbitrators are to be members of the
London Arbitration Association

I1. Contract is to be governed and
construed according to English Law

[II.  No indication of any other stipulation
relating to applicability of any other
law to the agreement.

Owing to the above stipulations, the Supreme
Court held that the courts in India did not have
jurisdiction as there was an implied exclusion and
on these grounds the appeal was dismissed.

Also, in the case of Max India Ltd. v. General
Binding Corporation, 2009(3) ARBLR162(Delhi), a

' Sumitomo Heavy Industries Ltd. v. ONGC Ltd.
1998(1)SCC305
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Division Bench of the Delhi High Court held that
once the parties have expressly chosen foreign law
to be applicable to the main contract, foreign law
governing the arbitration agreement and seat of
arbitration in a foreign country, it leads to an
inescapable  conclusion and unmistakable
intention of the parties to exclude Part I of the Act
and its corollary Section 9 of the Act 1996. The
Division Bench negating the parties right to
approach Indian courts under Section 9 of the Act
in such a dispute, also observed that it would be an
incongruous situation where not only arbitration
proceedings but all other judicial proceedings are
to take place in a foreign country and at the same
time parties are permitted to have recourse to
Indian Arbitration and Conciliation Act, 1996 in so
far as the invocation of Section 9 thereof is
concerned.

However, in a significant departure, in a recent
unreported judgment of the Madras High Court?,
the High Court has held that in a Pre-Balco
Arbitration Agreement, even though the parties
have expressly chosen foreign law to be applicable
to the main contract, foreign law governing the
arbitration agreement and seat of arbitration in a
foreign country, if the parties had expressly
agreed by inserting a provision that for interim
measures they can approach the Indian Courts, the
provision of providing Indian courts with
supervisory jurisdiction over the arbitration
proceedings empowering it to pass interim
measures for the same is valid and would prevail.
Thus, as the parties have expressly included and
made applicable Section 9 of the Act to the said
arbitration, implied exclusion principle shall not
apply in such a scenario.

The underlying rationale that the Madras High
applied is that for
agreements dated prior to the Balco judgment, the

Court has arbitration

2 0.A. No. 786 to 789 of 2014 in A.No. 6198 & 6199 of
2014.

ratio of Bhatia International case is applicable and
hence as per the clause of arbitration in the
present case, the parties have not expressly
excluded the applicability of Part I and its
corollary Section 9 of the Indian Arbitration Act.
Thus, the Indian courts would have supervisory
jurisdiction over the arbitration proceedings to be
held in Finland and passed interim orders against
the respondents.

Extracted below is the relevant portion of
arbitration agreement clause:
16. Arbitration Agreement

i. This Loan Agreement, as well as all rights
and obligations arising therefrom, shall in
all respect be governed by and construed
and interpreted in accordance with the laws
of Finland.

ii. Any controversy between the parties to the
Loan Agreement and claim by any such
party against the other party arising under
the Loan Agreement or in connection
herewith, which has not been settled by
contract of the parties within 60 days, shall
be submitted to arbitration and shall be
finally settled under the Rules of Arbitration
of the Arbitration Institute of the Helsinki
Central Chamber of Commerce by one
arbitrator appointed in accordance with the
said rules. The seat of arbitration shall be
Helsinki and the language shall be Finnish
or English.

iii. The parties to this Loan Agreement hereby
expressly agree that the provisions of Part |
of the (Indian) Arbitration and Conciliation
Act, 1996 shall not apply to the arbitral
proceedings referred to in this Loan
Agreement, and irrevocably waive any
defence that they may be entitled to take in
this regard. Provided that Finnfund may
seek interim measures from a court of
competent jurisdiction, including the Indian
courts under Section 9 of Part I of the
Arbitration and Conciliation Act.

The Single Judge of the Madras High Court
considered all the above mentioned judgments
and distinguished the present case upon
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examination of facts, stating that there is no
retention or saving clause in arbitration
agreements of all those judgments as found in
Clause 16.3 of the Arbitration Agreement in the
present case.

Thus, it can be seen that depending upon the
wording of the clause in the arbitration
agreement/contract there are various situations
which can arise leading to litigation on
preliminary issues in Indian courts.

Current Position

After the coming into force of the Amendment Act
2015, only provisions such as Section 9, Section 27
and Section 37(1)(a) and 37(1)(3) would be
applicable to international commercial
arbitrations even if it is seated outside india
(foreign seat) unless the parties agree to the
contrary i.e. unless the parties expressly or
impliedly exclude the applicability of these
provisions in their arbitration agreement.
However, these provisions would be applicable
(unless excluded) to only those arbitrations which
take place in a country, the arbitral awards of
which are enforceable and recognized under the
provisions of Part II of the Act 1996. Thus,
applicability of interim relief under Section 9 to
international commercial arbitrations having a
foreign seat and foreign governing law shall be
subject to two conditions:

1. No agreement to the contrary i.e. the parties
must not have expressly or impliedly excluded
the applicability of such provisions, which can
be gathered from the facts and circumstances of
the case.

2. The Arbitral award should be made in such a
place which is enforceable and recognized
under Part II of the Act 1996 i.e. the award
must be made in a country which is a party to
New York Convention or Geneva Convention
and must be recognized by the Central
Government of India.

Conclusion

As one can see, agreeing to vague arbitration
clauses may lead to extremely confusing situations
and hence, such clauses should generally be
avoided. While drafting of contracts, the parties

must be extremely careful while choosing the seat
of arbitration and choosing the law to be made
applicable to said arbitration between them.

The latest amendments have more or less settled
the controversy surrounding applicability of
Section 9 (interim measures) to foreign seated

international = commercial arbitrations. An
agreement of the parties for foreign seated
international commercial arbitrations to be

governed by foreign law would result in an
implied exclusion of Section 9, Section 27 and
Section 37(1)(a) & 37(1)(3) of the 1996 Act.
Therefore, in such a case, if it is the intention of the
parties that provisions Section 9, Section 27 and
Section 37(1)(a) & 37(1)(3) remain applicable to a
foreign
arbitration governed by foreign law, the parties
should specifically state so in the agreement.
when such a foreign seated
international commercial arbitration is governed

seated international commercial

However,

by Indian law, there is no need of reinforcing
applicability of Section 9, Section 27 and Section
37(1)(a) and Section 37(1)(3) in the agreement, as
it being applicable as law for the time being in
force.

(The author would like to thank R. V. Prabhat,
Associate of the firm for the valuable assistance in
researching for this article.)
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