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A founders’ agreement (“Agreement”) is contract that is executed between all the co-founders of a 

company. The Agreement sets forth the ownership, rights, responsibilities, dispute resolution and other 

terms to be executed between the founders and the company. 

Key Terms of the Agreement

1. Equity ownership

One of the most important terms of the Agreement is determining the proportion of equity ownership of 

each of the co-founders of the company. The equity ownership of the co-founders of the company is 

determined taking into consideration multiple factors such as the monetary investment, experience, 

existing intellectual property, know-how and network in the industry. Also, the equity ownership is pertinent 

to ascertain the voting rights that the co-founder may exercise.

Signicant Questions:

How much money is being invested and at what stage in the life cycle of the company? Is the founder 

also bringing other intangibles along with the money, such as experience, industry connects and 

credibility? 

2. Vesting 

One of the important considerations to be taken note of while drafting the Agreement is providing a 

mechanism to deal with a situation where any of the co-founders exits or is ousted from the company. For 

this purpose, a vesting structure shall be incorporated in the Agreement detailing the manner in which the 

shares shall be taken up by the founders. 

The vesting of the shares may done in the following manner:

(I)  Time Based Vesting

Under time based vesting, the shares owned by the founder shall be vested in proportion to the time 

spent by the founder in the company. In the event, the founder decides to quit from the company 

before the expiry of his term, the remaining shares of such founder shall be returned to the company. 

The Agreement shall state a time period post which the vesting of shares shall begin, say, 6 (six) months 

or 1 (one) year (“Cliff Period”). One potential problem with the time-based method of vesting is that 

performance of the founder is not taken into consideration.

(ii)  Milestone Vesting

The vesting of shares in milestone vesting takes place when the milestones set out in the Agreement are 

achieved by the company. This type of vesting rewards performance of the business as a whole. In the 

event, the founder leaves the company before the milestones are achieved, the shares earmarked for 

such founder does not vest in him. 

Signicant Questions:

Whether the vesting of the shares shall be time based or milestones based? What happens if one of the 

co-founders decides to leave before the expiry of the term of the Agreement? 

3.Demarcation of the roles and responsibilities

The Agreement should clearly demarcate the roles and responsibilities of each of the co-founders of the 

company. Broadly, the roles and responsibilities of the co-founders can be divided as operations, 

marketing, administration and nance.

Signicant Questions:

What are the different roles and responsibilities that each of the co-founders will perform? How will be the 

accountability xed? 
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4. Restriction on transfer of shares

Another important aspect to be taken into consideration in the Agreement is the rights and restrictions of 

the founders to transfer their shares in the company. The Agreement may provide for a lock-in clause 

prescribing the number of years before the expiry of which the co-founder is not permitted to transfer the 

shares owned by him in the company. The Agreement shall provide for a mechanism to deal with a 

situation where the co-founder wants to exit the company before the expiry of the lock-in-period. It is 

pertinent to ascertain the method of valuation of the shares and the anti-dilution rights attached to the 

shares. 

One of the ways to ensure that the equity of the company is not transferred to outsiders is by providing the 

right of rst refusal to the shareholders. The right of rst refusal will require the founders to transfer their 

shares to outsiders only once the same has been refused to be taken up by the other shareholders of the 

company.

The High Court of Judicature at Bombay in Bajaj Auto Ltd v. Western Maharashtra Development 

Corporation Limited (CDJ2015 BHC 1305) held that in the event there is an agreement inter se the 

shareholders containing restrictions on transfer of shares of the company, then even if such a company is 

a public company the restrictions on transfer of shares will be enforceable.

Signicant Questions:

What kind of restriction on transfer of shares may be imposed by the company? What shall be the lock-in 

period of the shares? 

5. Intellectual property assignment

In general business practice, the ideas, inventions and other intellectual property developed by a person 

remains the property of that person. While drafting the Agreement it must be taken care that the 

intellectual property rights of the co-founders are assigned to the company and the same do not remain 

the property of an individual. It is not uncommon for companies to obtain trademarks, patents and 

domain names in the name of one or more of the co-founders initially which later may be transferred in 

the name of the company. The valuation of the company is affected by the intellectual property owned 

by it. Further, the Agreement shall contain a clause stating that the intellectual property developed by the 

co-founders in the course of their association with the company shall always be owned by the company. 

In specialized high technology sectors, the founder can consider sharing the intellectual property jointly 

with the company. However, this needs to be well thought out and documented properly.

Signicant Questions:

Whether the intellectual property developed by the founder shall be fully transferred to the company or 

shall it be shared between the company and the founder? How will the valuation of the intellectual 

property to be transferred done?

6. Value additions by the founders

The co-founders may make value additions in the form of bringing in intellectual property rights, technical 

know-how, marketing rights or similar value additions in the company. It is important that there is a clear 

understanding between the co-founders with respect to the nature of such value additions, the monetary 

value of such value additions, time periods at which such value additions would be made and the 

compensation to be paid to the co-founders for bringing in such value additions. At times, the co-

founders are issued shares against the value additions made by them. The Agreement should clearly lay 

down the number of shares to be issued, percentage shareholding and the method of valuation of such 

shares, so that there is no ambiguity pertaining to the same.

Signicant Questions:

How many shares are to be issued against the value additions? How shall the value of the shares be 

determined? 
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7. Non-compete

The co-founders of the company are expected to maintain strict condentiality of the business activities 

of the company and shall refrain from engaging in any business that conicts with the business of the 

company. There should be a clear agreement between the co-founders prohibiting them from engaging 

in activities that are in conict with the objectives of the company during their association and for a period 

of a certain number of years after the termination of the Agreement. 

It is pertinent to note that section 27 of the Indian Contract Act, 1872 (Contract Act) provides that every 

agreement by which anyone is restrained from exercising a lawful profession, trade or business of any 

kind, is to that extent void. The courts in India have taken varied views in enforcing such a clause. It can be 

inferred that while dealing with disputes relating to non-compete clause under an employment 

agreement, the Indian courts have considered the pre-termination period of the employment distinct 

from the post termination period of the employment. Whilst the courts have been tolerant about the 

application of the non-compete clause, they have walked an extra mile to ensure that such a clause 

does not have an effect after the cessation of employment and have held that such a clause would fall 

within the mischief of section 27 of the Contract Act.

In Taprogge Gesellschaft MBH v. IAEC India Ltd (AIR 1988 Bom 157), the Bombay High Court held that a 

restraint operating after termination of the contract to secure freedom from competition from a person, 

who no longer worked within the contract, was void. The court refused to enforce the negative covenant 

and held that, even if such a covenant was valid under German law, it could not be enforced in India.

In Gujarat Bottling Company Ltd and Ors. v. Coca Cola Co. and Ors. [1995 (5) SCC 545 it has been held 

that “There is a growing trend to regulate the distribution of goods and services through franchise 

agreements providing for the grant of franchise by the franchiser on certain terms and conditions to the 

franchisee. Such agreements often incorporate a condition that the franchisee shall not deal with 

competing goods. Such a condition restricting the right of the franchisee to deal with competing goods is 

for facilitating the distribution of the goods of the franchiser and it cannot be regarded as in restraint of 

trade.”.

Signicant Questions:

What constitutes a competing business? What shall be the period of non-compete so that it is not 

considered as unreasonable? 

8. Condentiality 

The founders by the very nature of their association with the company have knowledge of a lot of 

condential information about the company some of which may constitute trade secrets. The founders 

should be contractually restricted from disclosing any condential information obtained by such co-

founder during the course of his/her association with the company as the same may cause irreparable 

harm to the business of the company.

Signicant Questions:

Whether the company shall sign a separate non-disclosure agreement with the founders? What 

constitutes the condential information of the company? What shall be the duration for which the 

condentiality obligations will subsist post the expiry of the Agreement?

In Fairfest Media Ltd. v. ITE Group PLC (2015 (2) CHN 704), the Petitioner, an organizer of travel trade shows 

entered into a non-disclosure agreement with the respondent for a period of 6 (six) months in anticipation 

of entering into a joint venture agreement with the respondent on a later date. As per the terms of the 

non-disclosure agreement, the respondent was restrained from disclosing the condential information for 

a period of 2 (two) years from the date of the termination of the non-disclosure agreement. The nature of 

information for which the petitioner was seeking protection related to marketing strategy, customer base, 

costing and protability of organizing travel trade shows. Subsequently, when the parties failed to 

conclude the negotiations, the petitioner prayed for an order of injunction from the court to prevent the
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respondent from utilizing the condential information for a period of 2 (two) years from the date of 

termination of the non-disclosure agreement. The High Court of Kolkata held that business information 

such as cost and pricing, projected capital investments, inventory, marketing strategies and customer lists 

may qualify as trade secrets and passed an order of injunction restraining the respondent from sharing 

any information concerning the marketing strategy and customer base received from the petitioner for a 

period of 2 (two) years from the date of termination of the non-disclosure agreement thereby enforcing 

the non-disclosure agreement post termination. In enforcing the non-disclosure agreement post 

termination, the court also relied on the principle that a person who has obtained condential information 

cannot use it as a springboard for activities detrimental to the person who has made the condential 

information. Further, in determining what shall constitute condential information the court relied on the 

rule laid down in an English case Saltmen Engineering Co. v. Campbell Engineering Co. Ltd. [1963 (3) All ER 

413] which states that an information can only be said to be condential information when it has been 

made by the maker who has applied his brain and produced a result which cannot be produced by 

another without going through the same process.

9. Employment

Generally, the co-founders are required to be in whole time employment of the company. There must be 

a clear understanding amongst the co-founders with respect to their terms of employment, designation, 

compensation and benets to be paid to each of them. The Agreement may contain general 

understanding between the co-founders pertaining to the same and a separate employment contract 

shall be entered into providing the detailed terms of employment of the co-founders including the 

benets to be provided to each of the co-founders. The employment contract of the co-founder shall 

contain a non-compete clause that prohibits the co-founder to solicit clients or employees of the 

company to other entities post his departure from the company.

Signicant Questions:

What shall be the designation, roles and responsibilities of the founder? How much compensation and 

other benets shall be provided to the founder? What shall be the mechanism for termination of the 

employment contract?

10. Future nancing

The Agreement should clearly contain the detailed provisions for contribution of additional nances by 

the co-founders for the growth of the company, i.e., whether the additional nances shall be contributed 

by the founders as equity or as debt, the method of valuation of equity in case the nancing is through 

equity and the rate of interest to be paid by the company in case the nancing is a debt nancing.

Signicant Questions:

Whether the additional nances shall be contributed by the founders as equity or as debt? What shall be 

the method of valuation of equity in case the nancing is done through equity and the rate of interest to 

be paid by the company in case the nancing is a debt nancing?

11. Decision making

In the day-to-day functioning of the business, the company may be required to take complex decisions. 

The Agreement shall clearly state the manner of exercise of simple as well as the substantial decisions. 

Further, the structure of the board of directors of the company shall be determined. The day-to-day 

decision making is allocated to the chief executive ofcer who is appointed by the board of directors of 

the company. The Agreement is also required to prescribe the procedure which is to be adopted by the 

company in the event that there is a deadlock in decision making.
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Signicant Questions:

What shall be structure of the board of directors? How will the simple and complex decisions be made? 

What will be the mechanism adopted in case there is a deadlock in decision making? 

12. Termination and dispute resolution

The Agreement shall lay down the rights of the company as well the co-founders to terminate the 

Agreement. The Agreement may be terminated upon occurrence of a particular event, i.e., for cause or 

without any cause by a party or by mutual consent of the parties. Further, the Agreement shall provide a 

clear mechanism for resolution of disputes between the company and the co-founders with respect to 

any matter stated in the Agreement, i.e., mediation, conciliation and arbitration. The parties shall agree 

on the governing law of the Agreement and the exclusive jurisdiction of the courts to which the disputes 

under the Agreement may be referred to.

Signicant Questions:

Under what circumstances shall the Agreement be terminated? How will the dispute between the parties 

be resolved? Which court shall have the exclusive jurisdiction to try any dispute arising n connection with 

the Agreement. 
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SELECT ENGAGEMENTS WITH START-UPS 

IIM Calcutta Innovation Park - IIMCIP is a not for profit company to promote entrepreneurship and 

innovation. It receives funding from the government in order to promote start-ups by way of seed-funding 

under incubation/invent program. Singhania & Partners is acting as legal counsel to IIMCIP to advise on 

the corporate compliances, queries related to transfer of business from one entity to the other within India, 

start-up related investments and transactions, drafting of incubation agreements, transaction 

documents and other general corporate advisory. Our scope of work is also including the corporate 

compliance of start-ups incubated by IIMCIP under invent program. Below are a few prominent 

transactions:

Advised and assisted IIMCIP on Balmer Lawrie's investment in Kanpur recycling, RC Hobbytech and 

Investment in 5 C Networks

Fusion Labs - Fusion Labs brings together entrepreneurs from diverse industries and cultural backgrounds. 

Fusion Labs in association with Sydney, NSW, Australia Government has started Access to India program 

which will provide NSW-based entrepreneurs a pathway to unlock the enormous potential the Indian 

market has to offer. Basically, this NSW Government supported programme is to facilitate NSW technology 

start-ups research, develop and enter the Indian market. As part of this program we are the empanelled 

legal advisors and provide legal advice to the participants in relation to Indian business laws.  

99labels.com - Advised and assisted the client on its e-commerce operations, corporate and regulatory 

matter and shareholder arrangements.

B2C2.in - Advised this online/app based e-commerce platform engaged in the e-commerce trade of 

mobile phones and accessories. We have advised and assisted B2C2 on setting up of e-commerce 

operation including formulation of its data privacy policies. 

Advised HyperXChange, JazzMyHome, BeatMySalary and Smith Innovative which are start-ups and e-

commerce ventures for review and on the conformity of the advertisements with the guidelines; Scope of 

work also included-

-  advising on the applicable laws; 

-  drafting of necessary documents such as terms and conditions of use of the website; 

-  terms and conditions of the sale and purchase of goods including returns/warranties; 

-  payment settlement policy; 

-  Privacy policy, agreements with vendors such as manufacturer of goods; 

-  courier service providers etc.    

Khadi & Village Industries Commission - Advised KVIC on its agreement with One97 Communications 

Limited, the owner of Paytm for offering KVIC Customers the option to pay through Paytm Wallet, a 

payment platform to keep cash in digital format.

Primo Foods Private Limited - Advised on the issue whether the retail sale of own single brand self-

manufactured products through e-commerce is permitted under Indian laws or not and where the same 

is permitted then what are the conditions precedents required for the same and various other queries 

related to e-commerce model of business. 

Streetcorner Lending Corp., (doing business as Akulaku) - Advised Streetcorner in the acquisition of a non-

banking financial company and participated in negotiations, discussions, etc. for finalising the structure of 

the proposed transaction.

Transfast Remittance - Advised in the business of Global Online Money Transfer. The issue discussed under 

the advice was related to promotion of products by unauthorized usage of image/photograph of 

celebrities sourced from public platforms.

Tri-Stage - Advised and assisted the client on its joint venture with an Indian telemarketing brand 

“Hotbrands”.
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RAVI SINGHANIA

Managing Partner

E: ravi@singhania.in

Ravi Singhania, Managing Partner of Singhania & Partners is India's 

renowned corporate-M&A, lawyer according to the researches by 

Chambers & Partners, Legal 500, and Asialaw. He is amongst the top legal 

luminaries of India in surveys conducted by Lexis Nexis Publications and 

Indian Corporate Counsels Association. 

 

He provides both hands-on legal advice and overall strategic inputs while 

drafting and negotiating contracts for complex transactions to serve 

clients’ interests in all the scenarios. Ravi is a board member in CRISIL Ltd., 

Asset Care Enterprise, McGraw-Hill, American Bureau of Shipping, and 

National Instruments. He is also a charter member of TiE- Delhi chapter 

(which is a membership by invitation only) which is an association of start-

ups worldwide and was founded in Silicon Valley. 

OUR EXPERTS

Rudra is a corporate-commercial lawyer with fteen years of professional 

experience in assisting and advising domestic and foreign clients on their 

matters relating to Employment Law, M&A (shares/business/asset), 

Private Equity, Joint Venture, Debt Restructuring and Real Estate (leasing 

and acquisitions), due diligence and commercial documentation 

(drafting, review and negotiation). During his long career, he has handled 

reputed and well known organizations across various sectors like e-

commerce, real estate, broadcasting, franchising, retail, food & 

beverages, telecom infrastructure, manufacturing, automobile parts, 

chemicals, edible oil etc.

His expertise in employment law matters is across all industry sectors such 

as IT & ITES, telecom, hospitality, manufacturing, non-governmental 

organizations, publishing companies, etc. He is considered a subject 

matter expert in employment contracts, company policies and 

handbooks, internal disciplinary inquiries, labour disputes, mediation, 

structuring compensation and benets, negotiation of senior 

management severances and labour management practices.

He also regularly advice domestic and foreign clients on issue relating to 

general corporate law, foreign exchange, external commercial 

borrowing, foreign direct investment, employment, regulatory 

compliances etc.

Partner

rudra@singhania.inE: 

RUDRA SRIVASTAVA
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ROHIT JAIN

Senior Associate

E: rohit@singhania.in

Rohit Jain is a Senior Associate at Singhania and Partners LLP and works 

out of the Gurugram ofce. A business-savvy lawyer, his practice area 

focuses on startups and MSMEs whom he advises regularly on setting up of 

business, joint ventures, investments, due diligences, drafting of contracts 

& agreements, user policies, privacy policies, employee benet policies, 

forming trusts/ societies, creating wills, undertaking regulatory 

compliances and handling arbitrations, mediations, and litigations on 

both contentious and non-contentious legal issues.

A qualied engineer, Rohit actively participates in various tech forums and 

keenly follows the innovation space, which helps him to advise startups on 

contemporary issues.

Rohit has been associated with some of the leading incubators and 

investor networks advising them on both equity and debt transactions and 

is frequently, appreciated for his quick response and practical advice. He 

also serves on the advisory board of a number of startups.

A ‘Featured Lawyer’ in AsiaLaw Rankings – 2021, Rohit has also 

recognised by the World Bank for his contribution on “Doing Business in 

India”.

An article by Rohit titled ‘Hybrid Instruments’ made it to the ‘Capital 

Markets’ special issue of the Indian Chartered Secretary Journal and was 

subsequently, adjudicated as the ‘Best Article’ in Finance, Accounts and 

Taxation Discipline.

Rohit also has a keen interest on education law issues and is handling 

some major litigations for universities and educational institutions before 

the Supreme Court of India and various High Courts.
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About us
Singhania & Partners (Established 1999) is one of the leading law firms of India 

providing legal services in Dispute Resolution (Litigation & Arbitration), Corporate and 

Commercial, M&A, Employment, Infrastructure, Intellectual Property and Project 

Finance. 

Our start-up practice provide advice on matters related to e-commerce platforms, 

advertising and marketing content, and relevant commercial support. We advise both 

foreign and domestic entities in investing in start-ups in India. Also, we advise start-ups 

in structuring their business model to meet the challenges of online sales and the 

legislations hovering around e-commerce. Besides, we provide consultancy on laws 

governing business in India. Our esteemed clients include IIM Calcutta, Innovation Park 

which is the incubation center of this prestigious management institute. Recently, we 

also advised Balmer Lawrie  which is the largest manufacturer of steel barrels in India 

and is a significant Govt. enterprise with their investments in start-ups in India.  Some of 

the other clients are 99labels.com, B2C2.in; HyperXChange, JazzMyHome, 

BeatMySalary, Transfast Remittance, Streetcorner Lending Corp. and Tri-Stage.

The firm is a sole Indian representative of TerraLex, Inc. (USA) which is a global network 

of 600+ offices of Law Firms with more than 19,000 attorneys in 100+ countries. 

NEW DELHI

P-24 Green Park 

Extension, New Delhi 

110016, India

t: +91 (11) 4747 1414

e: delhi@singhania.in

BENGALURU

401, Prestige Meridian II, 30, 

Mahatma Gandhi Road, 

Bengaluru 560001, India

t: +91 (80) 4113 1900

e: blr@singhania.in

GURUGRAM

#502, Fifth Floor, ADDRESS ONE, 

Golf Course Road, Sector 56, 

Gurugram, Haryana, 122001, India

t: +91 (124) 4034 756, 4034 760 

e: gurugram@singhania.in

HYDERABAD

614, Babukhan Estate, 

Basheer Bagh,

Hyderabad 500001, India

t: +91 (40) 4210 2424

e: hyd@singhania.in
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